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FEDERAL M NE SAFETY AND HEALTH REVI EW COVM SSI ON
1244 SPEER BOULEVARD #280
DENVER, CO 80204- 3582
(303) 844-5267/ FAX (303) 844-5268

February 4, 1994

SECRETARY OF LABOR, : Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsSHA) , : Docket No. WEST 92-519-M
Petitioner : A.C. No. 48-00154-05549
V. : Big Island M ne and
Refinery

RHONE- POULENC OF WYOM NG CO. ,
Respondent

DECI SI ON AFTER REMAND

Bef or e: Judge Morris

This civil penalty proceeding arises under the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 801, et seq. (1988)
("Mne Act" or "Act"), On October 13, 1993, the Comnr ssion re-
manded the case for further proceedings, consistent with its
deci si on.

Pendi ng herein is the Secretary's notion for summary deci -
sion filed pursuant to Commission Rule 67, 29 C.F. R 0O 2700. 67.

In support of the nmotion, the Secretary relies on the stip-
ulation of the parties filed Decenmber 27, 1993, the subject ci-
tation incorporated by reference and on the grounds set forth
her ei n.

Respondent did not reply to Secretary's notion for summary
deci si on.

The notion for sumuary deci sion states:

1. There is no issue as to jurisdiction in this matter as
set forth in the Stipulation. Rhone-Poulence of Wom ng Conpany
("Rhone-Poul enc") is engaged in the nmning and selling of trona
in the United States, and its mning operations affect interstate
commerce. (Stip. 1). |In addition, Rhone-Poul enc is the owner
and operator of the Big Island M ne and Refinery, MSHA |I.D. No.
48-00154. (Stip. 2). As a mne operator, Rhone-Poul ence is sub-
ject to the jurisdiction of the Federal M ne Safety and Health
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Act of 1977, 30 U.S.C. O 801 et seq. ("the Act"), and the Adm n-
istrative Law Judge has jurisdiction in this matter. (Stip. 3,
4). Finally, the subject citation was properly served by a duly
aut hori zed representative of the Secretary upon an agent of Re-
spondent on the date and place stated therein. (Stip. 5).

2. This case arises out of the Respondent's contest of
Citation No. 3634635 issued on Cctober 2, 1991, by MSHA | nspector
Gerry Ferrin. The subject citation alleged that an el ectrica
foreman Wllie Brammvel |, enpl oyed by the Respondent, received an
el ectrical shock-type injury while perform ng mechani cal work
inside an electrical control conpartnent at the Big Island M ne
and Refinery. The electrical foreman failed to | ock out or take
other effective nmeans to prevent the Iikelihood of being shocked
while perform ng the nechanical work on the conpartnent. (Cita-
tion No. 3634635). As such, the conpany's actions through its
electrical foreman were alleged to be in violation of 30 C.F. R
0 57.12016. (Stip. 7)

3. The condition cited in Citation No. 3634635 was de-
term ned by the Inspector to be a significant and substantia
violation of the Act as the failure to conply with 30 C F. R
0 57.12016 was deened to have contributed to a reasonably seriou
injury that resulted in | ost workdays for the affected electrica
foreman. (Stip. 8). Thus, given the reasonably serious injury
that occurred, the violation was a significant and substantia
violation as set forth in Section 104(d) of the Act.

4, MSHA determ ned that the operator's negligence was high
as to the occurrence of this violation. Brammel| was an experi -
enced and well-trained electrical foreman, and as a supervisor
was an agent of the operator as defined in Section 3(e) of the
Act. MSHA determ ned that Brammel |l knew or should have known
that he violated the Act when he failed to | ock out or take other
effective means to prevent the likelihood of being shocked while
perform ng the nechani cal work on the conpartnment at the m ne
(Stip. 9).

5. Mor eover, MSHA determ ned that the operator's conduct
was aggravated and therefore, constituted an unwarrantable fail -
ure as set forth in Section 104(d)(1) of the Act. MSHA based its
determination of unwarrantability on the follow ng factors:

1) the electrical foreman was a supervisor of other enployees;
2) the electrical foreman was an agent of the operator; and

3) the electrical foreman was know edgeabl e about MSHA regul a-
tions. (Stip 10).

6. MSHA agreed to stipulate to a proposed penalty of $800
for Citation No. 3634635. (Stip. 11). The proposed penalty wll
not affect Respondent's ability to continue in business and takes
into account the relevant penalty criteria pursuant to 30 C.F. R
Part 100. (Stip. 12). As such, the operator denonstrated good
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faith in quickly abating the violation. (Stip. 13). In addi-
tion, Rhone-Poulenc is a large nmine operator with 1,176,624 hours
wor ked at the controlling conpany and 994, 463 hours worked at the
mne. (Stip 14). 1In the 24 nonths prior to the inspection
Respondent was inspected a total of 278 days and received 73 as-
sessed violations only 3 of which were significant and substan-
tial and none of which were unwarrantable failures. (Stip. 15).
The negligence criteria are discussed above in paragraph 4.

7. For purposes of a sumrmary decision, the "adverse party
may not rest upon the nere allegations or denials of his plead-
ings ... . If the party does not respond, summary decision, if
appropriate, shall be entered against him" 29 C.F.R 0O 2700.67.
In the instant nmatter, Respondent stipulated that it will not
chall enge the facts as set forth in the attached stipul ati on.
(Stip. 16). As such, given the |lack of challenge by the opera-
tor, the attached stipulation and the citation establish wthout
a genuine issue of fact, the elenments of the violation, the sig-
ni fi cant and substantial nature of the violation, unwarrantabil-
ity, and the penalty criteria. Thus, it is appropriate for this
case to be decided by summary deci sion

8. The procedural history of this case is as follows: On
Decenber 28, 1992, Adm nistrative Law Judge John J. Morris issued
an Order of Dismssal denying Respondent's Mtion to Dismss
under Section 105(a) of the Act, denying the Secretary's notion
to accept late filing of Proposal for Penalty, and granting
Respondent's Mdtion to Dism ss on the issue of tineliness of the
Proposal for Penalty. On october 13, 1993, the Federal M ne
Saf ety Revi ew Conmi ssion (hereinafter the "Conmm ssion") issued
its Decision vacating the Judge's order dism ssing this proceed-
ing and remandi ng the case to the judge for further proceedings.
(Stip. 17).

9. Wth relation to the Conmm ssion's decision of October
13, 1993, the parties expressly reserve the right to appeal the
i ssues raised and decided in the decision, once the remaining
merits of the case have been resolved by the i ssuance of a deci-
sion and order by the Adm nistrative Law Judge. A final decision
and order on the nerits is needed prior to any further appeals on
the issue of the tinmeliness of the Proposal for Penalty.
(Stip. 18).

10. The parties have agreed that the Secretary shall not
attenpt to collect the penalty ordered herein until Respondent's
appeal is finally resolved, provided that Respondent tinmely com
mences and prosecutes said appeal

In summary, the Secretary noved, unchal |l enged by Respondent,
for a summary decision in this matter pursuant to 29 C.F. R
0 2700.67. Such a decision would resolve all pending issues o
the nerits of the citation and the penalty and woul d preserve the
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right of any further appeals on the procedural issue of tinmeli-
ness of the Proposal for Penalty.

Based on the stipulation of the parties, | enter the
foll owi ng:
ORDER
1. The Secretary's notion for summary decision is GRANTED.

2. Citation No. 3634635 i s AFFI RVED.
3. A civil penalty of $800 is ASSESSED.

John J. Morris
Adm ni strative Law Judge

Di stribution:

Susan J. Eckert, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 1585 Federal Office Building, 1961 Stout Street,
Denver, Col orado 80294 (Certified Mail)

Dani el A. Jensen, Esqg., KIMBALL, PARR, WADDOUPS, BROWN & GEE,
P.O. Box 11019, Salt Lake City, UT 84147 (Certified Mil)
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